STATE OF VERMONT
HUVAN SERVI CES BOARD

Inre Fair Hearing No. 15,937
) g
)
Appeal of )
)
| NTRODUCTI ON

The petitioner appeals a decision by the Departnent of
Social Welfare denying her eligibility for the Vernont
Heal t h Access Plan (VHAP) because she was determ ned not to
have been a resident of the state of Vernont for the | ast

twel ve nont hs.

FI NDI NGS OF FACT

1. The petitioner is a sixty-year-old woman who
applied for VHAP benefits in February of 1999. As part of
her application she wote a statenent in which she explai ned
that "she hadn't had a pernmanent residence for several
years" because she earns her "nmoney by living in with an
el derly person.” She also stated that she was not currently
“"living in" Vernont but in New Hanpshire because she had to
stay nights with an elderly lady. Based on these
statenents, the Departnent determ ned that she was not now
and had not been a resident of Vernont for the twelve nonths
prior to her application and deni ed her VHAP benefits.

2. The petitioner appeal ed that decision because she
feels that she is a resident of Vernont. She was born and
rai sed i n southeastern Vernont and graduated from hi gh

school there. In turn she raised her own children in
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Vernont and they all continue to live in the Brattl eboro
area, as do her siblings and grandchildren. The petitioner
has only left this area for a five year period when she
worked as a missionary in the Philippines. The petitioner
had her own hone until 1987 at which tinme she noved in with
her daughter. She considers her daughter's honme her regul ar
home and gives that address to correspondents.® She is an
active nmenber of a Vernont church, uses a Vernont bank for
her checki ng account, has a driver's license in Vernont, and
is on the voter checklist in Brattleboro.

3. For many years, the petitioner has worked as a
pai d hone conpanion for elderly, sick persons who cannot
live alone. She earns on average about $6, 000 per year.

Al'l of her jobs have been in southeastern Vernont with the
exception of her nost recent job which involves caring for
an elderly woman who has Al zhei nmer's di sease and who |ives
in a New Hanpshire comunity across the river from

Brattl eboro. As part of her job, the petitioner is required
to spend the majority of nights in the house with her
patient. She has a roomof her own in the elderly woman's
house and has been doing this job for about three and a half
years. During the day she is often free to | eave her

pati ent and spends nost of that time in Vernont running

errands, visiting famly and attendi ng church functions. On

! The petitioner gave the Brattleboro address as her
resi dence for purposes of this application and appeal. Al
notices have been nailed to the Brattl eboro address.
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her day off, she always returns to her daughter's hone.

When she is between conpanion jobs she lives in her
daughter's honme and expects to return there when this job is
fini shed.

4. The petitioner has not sought any benefits in New
Hanpshire and has never declared herself to be a resident of
that state for any purpose. She does at tine receive sone
mai | at her patient's honme address. The only reason she
goes to New Hanpshire is to work, and she argues that nmany
peopl e work in New Hanpshire during the day and are still
considered Vernont residents. She feels she should not be
treated differently because she works in New Hanpshire at

ni ght.

ORDER

The decision of the Departnent is reversed.

REASONS
The regul ati ons governing the VHAP programrequire a
twel ve-nont h period of state residency for eligibility:

St at e Resi dence

An individual is a state resident if he/she has |ived
in Vernont during the entire 12-nonth period

i mredi ately preceding application for the VHAP program
and is living in Vernont at the tinme of such
appl i cation:

(a) withintent to remain permanently or for an
indefinite period of tine; or

Not e: To meet this 12-nmonth provision, a
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student nust have maintai ned and
occupied a domcile in Vernont during
all school vacations for a 12-nonth
period and intend to remain in Vernont
foll ow ng graduation in order to be
consi dered a Vernont resident.
(b) while incapable of stating intent.
Tenporary absence from Vernont for any of the foll ow ng
pur poses does not interrupt or end Vernont residence:
vi siting, obtaining necessary nedical care, or
obt ai ni ng education or training under a program of
vocational rehabilitation or higher education.
VHAP 4001. 4
The Departnent takes the position that the words
“"living in" found in the regul ation nean having a physi cal
presence in Vernont, which it maintains the petitioner does
not have. The regulation itself does not specifically use
the term physical presence® but assuming arguendo that the
Departnment is correct, it is clear fromthe above facts that
the petitioner is physically present in the state of Vernont
for significant periods of time every week. In fact, she is

present in Vernont alnost all of the time when she is not

2 For purposes of conparison, the statutory definition of
"resident” for purposes of voting in Vernont is as foll ows:

"Resident” neans a natural person who is domiciled in
this state as evidenced by an intent to maintain a
principal dwelling place in the state indefinitely and
to return there if tenporarily absent, coupled with an
act or acts consistent with that intent.

17 V.S. A 5> 2103(30)

Li ke the Departnment's regulation, this statute does not
mention "physical presence”. It uses the word "domcile",
instead of "living in", and defines that word in terns of
intent to nmaintain a principal dwelling place.
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wor ki ng.

That regular, if part-tinme, physical presence is conbined
with facts that anply denonstrate the petitioner has a
significant attachnment to the state. Her address, driver's
Iicense, and voter registration are in this state and have
been for many, many years. |In addition, she returns to her
daughter's honme in Vernont when she is not working and does
not maintain a honme in any other state. These factors are
strong indicators of her intent to be a Vernont resident
and, in fact, would probably prevent her fromclaimng
resi dence in New Hanpshire.

It should be noted as well that the above regul ation
clearly contenplates that persons could | eave the state
tenporarily for significant periods or tine and still be
consi dered residents. Although the absence exceptions set
out in the regulation do not nmention working outside of the
state, the language is a strong indication that the wording
used in the regulation was not neant to require continuous
presence in order to find that a person is a "resident" of
this state.

There is no indication here that the petitioner has
been anyt hing but honest about this matter, as she brought
this situation to the Departnent's attention. There is no
evi dence that she is attenpting to fraudulently establish
residency in this state. Her denial occurred because of an

i naccurate view of the facts (that she has no physi cal
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presence here) and a msinterpretation of the residency
regulation (that it requires continuous physical presence).
As the regul ati on does not contenplate such a rigid view of
residency as put forth by the Departnent and as the facts
indicate that the petitioner has a genui ne and | ong-standi ng
attachnment to this state, the Departnent’'s decision is
reversed as not consistent with its regulation or with the
stated purpose of the programto assist uninsured | owincone
Vernonters. See VHAP 4000.
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